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1 . Prosecution on the merits of this application is reopened on claims 1-9, 11-15 for 
the reasons indicated below. 

2. Claims 1-9, 11-15 stand provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-9 and 1 1-15 of 
copending Application No. 10/787,266 in view of Van Dijk et al. (US Patent No. 
5,663,136) for the reasons set forth in the previous office actions. 

3. The rejection of claims 1-2, 4, 6-8, 11-15 under 35 U.S.C. 103(a) as being 
unpatentable over Loth et al. (US Patent No. 5,075,026) is withdrawn in view of 
Applicants’ arguments. 

4. The rejection of claim 3 under 35 U.S.C. 103(a) as being unpatentable over Loth 
in view of Fowler et al. (US Patent No. 5,635,469) is withdrawn in view of Applicants’ 
arguments. 

5. The rejection of claim 5 under 35 U.S.C. 103(a) as being unpatentable over Loth 
in view of Baeck et al. (US Patent No. 5,679,630) is withdrawn in view of Applicants’ 



arguments. 
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6. The rejection of claim 9 under 35 U.S.C. 103(a) as being unpatentable over Loth 
as applied to the above claims, and further in view of Boehm et al. (US Patent No. 
3,422,993) is withdrawn in view of Applicants’ arguments. 

Specification 

7. The disclosure is objected to because of the following informalities: On page 1 7, 
lines 16, 18, 21 and 23, the copending application numbers should be updated as to the 
corresponding published applications, or patent numbers. 

Appropriate correction is required. 

Claim Objections 

8. Claims 1,3,4 and 5 are objected to because of the following informalities: 

(a) in claim 1, lines 5 and 8, it is suggested that "dishwashing" be added after 
"surfactant" to be consistent with the limitation in line 4; 

(b) in claim 3, line 2, claim 4, line 1 and claim 5, line 1 , it is suggested that 
"dishwashing" be added after "surfactant" to be consistent with claim 1 . 

Appropriate correction is required. 

Claim Rejections - 35 USC §112 

9. Claims 7, 1 1 and 1 2 are rejected under 35 U.S.C. 1 1 2, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 
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In each of claims 7, 1 1 and 12, the phrase “said high viscosity dishwashing 
composition” lacks support with respect to claim 1 which recites “high surfactant 
dishwashing composition". 



Claim Rejections - 35 USC § 103 

1 0. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

1 1 . Claims 1 -2, 4-8, 11-15 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Petri et al. (US Patent No. 6,1 14,298), hereinafter “Petri”, by itself, or 
in the alternative, in view of Focaracci (US Patent No. 4,646,973). 

Petri teaches a microemulsion suitable for disinfecting a surface (see col. 2, lines 
48-49), such as dishes (see col. 14, line 59), as well as animate surfaces (e.g., human 
skin, mouth and the like) comprising a surfactant, an aqueous phase comprising a 
bleach, and droplets dispersed in said aqueous phase, said droplets comprising an 
essential oil or an active thereof, and said droplets having a particle size of less than 
100 nanometers (see abstract; col. 1, lines 6-12; col. 2, lines 48-53), which particle size 
is construed to read on “non-visible droplets of oil”. The microemulsion comprise from 
0.01 % to 40% by weight of the total microemulsion of a surfactant, or mixtures thereof 
(see col. 5, lines 4-8). A composition comprising the upper limit concentration of the 
surfactant above would read on protomicroemulsion. The aqueous phase of the 
microemulsions comprises at least water (see col. 8, lines 58-63) and may comprise as 
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a preferred optional ingredient, a hydroxylated solvent (se col. 9, lines 51-53), such as 
glycol ethers (see col. 10, lines 1-25) and aliphatic alcohols such as ethanol (see col. 

10, lines 45-53). The microemulsions may comprise as an optional ingredient, other 
solvents including terpene (see col. 11, lines 1-13), which terpene read on the “low 
water-soluble oil having a solubility in water of less than about 5000 ppm as required in 
claim 14. The microemulsion may further comprise a variety of other optional 
ingredients such as enzymes (see col. 11, lines 19-24). The microemulsion is also 
construed to read on Newtonian fluids. The microemulsions may be packaged in a 
variety of suitable detergent packaging known to those skilled in the art, for example, 
spray dispenser, preferably in a trigger spray dispenser or in a pump spray dispenser, 
and may include manually operated foam trigger-type dispensers for example those 
disclosed in US Pat. No. 4,646,973 (see col. 16, lines 23-44). Petri, however, fails to 
specifically disclose the microemulsion in a foam trigger-type dispenser which 
generates a foam having a foam to weight ratio as those recited. 

In the alternative, US Patent No. 4,646, 973 to Focaracci, which is cited in Petri 
at col. 16, lines 38-44, teaches an impingement foamer apparatus for producing a thick 
foam from a spray of liquid and air (see abstract). The apparatus produces a viscous, 
low velocity foam which does not “bounce back” but rather adheres to a target surface 
and does not “run” or “drip” from the target area or from the spraying apparatus (see col. 
3, lines 23- 28). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to package the microemulsion into a foam trigger-type dispenser 
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because Petri teaches in col. 6, lines 23-44 that the microemulsions may be packaged 
in a variety of suitable detergent packaging known to those skilled in the art, for 
example, a manually operated foam trigger-type dispensers, and to reasonably expect 
the foam trigger-type dispenser to generate a foam having a foam to weight ratio as 
those recited because similar ingredients and similar foam-generating dispenser have 
been utilized. In addition, with respect to the foam-generating dispenser generating a 
foam having a foam to weight ratio of greater than about 2 ml/l, the optimization of the 
generation of foam via the foam-generating dispenser would have been obvious to one 
of ordinary skill in the art at the time the invention was made because such parameter is 
recognized to have been result-effective variables. As to optimization results, a patent 
will not be granted based upon the optimization of result effective variables when the 
optimization is obtained through routine experimentation unless there is a showing of 
unexpected results which properly rebuts the prima facie case of obviousness. See In re 
Boesch, 61 7 F.2d 272, 276,205 USPQ 215,219 (CCPA 1980). See also In re Woodruff 
919 F.2d 1575,1578, 16 USPQ2d 1934, 1936-37 Fed. Cir. 1990), and in re Aller, 220 
F.2d 454,456, 105 USPQ 233,235 (CCPA 1955). 

In the alternative, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to package the microemulsion of Petri into the 
impingement foamer apparatus of Focaracci because Petri teaches in col. 6, lines 23-44 
that the microemulsions may be packaged in a variety of suitable detergent packaging 
known to those skilled in the art, for example, a manually operated foam trigger-type 
dispensers as in Focaracci, and to reasonably expect the foam trigger-type dispenser of 
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Focaracci to generate a foam having a foam to weight ratio as those recited because 
the dispenser of Focaracci produces a viscous, low velocity foam which does not 
“bounce back” but rather adheres to a target surface and does not “run” or “drip” from 
the target area or from the spraying apparatus as taught in col. 3, lines 23- 28, which 
viscous foam would overlap on the recited foam to weight ratio. 

12. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Petri, or 
Petri and Focaracci, as applied to the above claims, and further in view of Fowler et al. 
(US Patent No. 5,635,469) hereinafter “Fowler”. 

Petri, or Petri and Focaracci teach(es) the features as described above. Petri, or 
Petri and Focaracci, however, fail(s) to disclose a foaming dispenser with three meshes. 

Fowler teaches a similar composition in a nonaerosol dispenser having three 
meshes (see col. 22, line 59 to col. 23, line 5). Foams containing relatively large 
diameter bubbles can be refined by forcing said foams through various foam refining 
means including screens, porous frits, porous media and combination thereof (see col. 
19, lines 63-66). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to have utilized the dispenser of Fowler having three meshes 
because such use would provide refined foams as taught by Fowler. 
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13. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Petri, or 
Petri and Focaracci as applied to the above claims, and further in view of Boehm et al. 
(US Patent No. 3,422,993), hereinafter “Boehm”. 

Petri, or Petri and Focaracci teach(es) the features as described above. Petri, 
however, fails to specifically disclose a foam-generating dispenser comprising a 
sponge. 

Boehm teaches a dispensing device and package for common household 
products for cleaning as well as personal products wherein the dispenser is provided 
with a porous material, for example the natural sponges (see col. 3, lines 48-66). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to use sponge as the porous media in the dispenser of Petri, or 
Petri and Focaracci because it is known from Boehm that the common porous media in 
foam dispensing devices are sponges. 



Double Patenting 

14. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the “right to exclude” granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g.. In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Long!, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 
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A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



15. Claims 1-2, 11 and 12 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 19 and 20 of 
copending Application No. 11/386,921. Although the conflicting claims are not identical, 
they are not patentably distinct from each other because both sets of claims are drawn 
to similar foam-generating kit comprising an aerosol container and a high surfactant 
microemulsion or protomicroemulsion having similar surfactant system concentration 
differing only in that the copending application requires glycerol. The “comprising” 
language of the present claims, however, is open to the inclusion of other ingredients 
such as glycerol. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 



Conclusion 

16. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lorna M. Douyon whose telephone number is 571-272- 
1313. The examiner can normally be reached on Mondays-Fridays 8:00AM-4:30PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner’s 
supervisor, Harold Pyon can be reached on 571-272-1498. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



/Harold Y Pyon/ 

Supervisory Patent Examiner, Art 
Unit 1796 

/Lorna M. Douyon/ 

Primary Examiner 
Art Unit 1796 
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